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History of the Superior and Supreme Courts

of North Carolina

By Chief Justice Walter Clabk

Prior to the adoption of our republican form of government

in 1776 we liad for the colony a supreme common law and

equity court, styled "The Greneral Court/' which was a trial

court. There was no court of appeals. The presiding officer

of this was styled Chief Justice, who presided with an indefi-

nite number of assistants who were laymen. They were

probably merely advisers, for there was no statute defining

their powers. When the Lords Proprietors met at the Cock-

pit in London on 21 October, 1669, under the fanciful Con-

stitution drawn up by the famous John Locke, they chose

Anthony Ashley Cooper, afterwards the famous Earl of

Shaftesbury, as the Lord Chancellor and first Chief Justice

of this colony. This was an honorary appointment, and he

named as his representative John Willoughby as the first

Chief Justice in this colony.

The first record that we have of any general court is that

held in 1694, at the house of Thomas White, tho there must

have been sessions in the years prior thereto. The Chief

Justice at that time was also Governor, Thomas Harvey.

This court held jurisdiction of criminal and common law

cases, and also as a court of equity. Down to 1868, when
the distinction between law and equity was abolished, the

same judges held the courts of law and the courts of equity,

tho the distinction between the two as separate jurisdictions

was kept up.

By the Court Bill of 1746 the seat of government was fixed

at ISTew Bern. Following the English system, all writs and

processes were issued from that court, but they were return-
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able and triable before nisi prius ternls to be beld by tbe

Chief Justice twice a year at tbree points—at Edenton, in

the ISTorthern Circuit; at Wilmington, in the Southern Cir-

cuit; and at the courthouse in Edgecombe in the Western

Circuit. The supreme and principal court continued to be

held twice a year at 'New Bern, and was styled the General

Court. This latter consisted of the Chief Justice and three

Associates appointed by the Governor. In 1Y13 Christopher

Gale was Chief Justice. He was born in Yorkshire, Eng-

land, and was the son of the rector of a church. The late

Colonel George Little of Raleigh was his lineal descendant.

He was succeeded by Tobias Ejiight, who was accused (but

acquitted) of complicity with the pirate "Blackbeard," and

he by Frederick Jones, of indifferent fame. Gale on his

return from England was again appointed. In 1724 Gov-

ernor Burrington removed him aad appointed Thomas Pol-

lock, but the Lords Proprietors reinstated Gale. In 1729

the Lords Proprietors ceded their rights to the crown, and

in 1731 Gale was superseded by William Smith, who had

been educated at an English University, and had been ad-

mitted to the bar in England.

Governor Burrington appointed John Palin to succeed

Smith, and then William Little, who was the son-in-law of

Gale. On his death Daniel Hamner became Chief Justice,

who in turn was replaced by William Smith, who had come

back from England. In 1740 John Montgomery became

Chief Justice, and was succeeded in 1744 by Edward Mose-

ley, a man of real ability. He died in 1749, and his suc-

cessors were in turn Enoch Hall, Eleazer Allen, James Hazel,

and Peter Henly.

In 1746 an important change was made by the court law of

that year. Up to that time the Chief Justice had sat with

from two to ten assistants who were simply justices of the

peace, and it is not certain even that all the Chief Justices

were lav^yers. Even down to the present time, tho in fact

since 1771, all of the judges of the Superior and Supreme
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Court have been lawyers^ there has never been^ at any time,

any provision of the Constitution requiring this. Under

the Act of 1746, however, three associates were appointed in

lieu of the former lay assistants, and they were required to

be ^'learned in the law."

Charles Berry became Chief Justice in 1760, and com-

mitted suicide in 1766. In 1767 the province was divided

into five judicial districts—Edenton, IS^ew Bern, Wilmington,

Halifax, and Hillsboro—in each of which towns a court was

held twice each year by the Chief Justice and his Associates.

The Chief Justice was Martin Howard^ and the Associates

were Richard Henderson and Maurice Moore. Judge Hen-

derson was the father of Chief Justice Leonard Henderson,

and Judge Moore was the father of Justice Alfred Moore of

the United States Supreme Court. Chief Justice Martin

Howard, on the outbreak of the Revolution, sided with the

Tories and returned to Rhode Island, whence he had come.

The Court Act of 1767 expired at the end of five years, and

by reason of disagreement between the Governor and the

Legislature there were no courts in the province between 1773

and 1777. After August, 1775, till the Judiciary Act,

adopted 15 JSTovember, 1777, by the new State Government,

the judicial functions were discharged by the committees of

public safety.

Under the Provincial Government the Chief Justice was

a member of the Upper House of the General Assembly, and

also aided largely in the executive functions. On the other

hand the Governor granted letters of administration, probate

of wills, and had other judicial jurisdiction. The Constitu-

tion of 1776, on the contrary, made both the executive and

judiciary elective by the General Assembly, which was chosen

annually. The Constitution of 1868 made the Supreme and

Superior Courts constitutional offices and beyond repeal by

legislative action. It also made the judges elective by the

people for the term of eight years.
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By the Judiciary Act of 1777 the State was divided into

six districts—^Wilmington, JSTew Bern, Edenton, Halifax,

Hillsboro, and Salisbury. In 1782 Morganton was added,

and in 1787 Fayetteville, making eight in all. In each of

these a court was held twice each year by the three judges

jointly. The first judges selected were Samuel Spencer of

Anson, Samuel Ashe of JSTew Hanover, and James Iredell

of Chowan. Iredell, who was later a Justice of the United

States Supreme Court, soon resigned, and was succeeded by

John Williams of GranviUe. Judge Ashe was elected Gov-

ernor in 1795, but Spencer served till his death in 1794, and

Williams died in 1799. Judge Spencer's death was singiilar.

In old age he was asleep on a warm day in a chair under the

shade of a tree. A turkey gobbler enraged by the red hand-

kerchief which the judge had placed over his face to keep off

the flies, assaulted him, causing his death.

In 1790 Halifax, Edenton, ^ew Bern, and Wilmington

districts were constituted the Eastern Biding, and Morgan-

ton, Salisbury, Fayetteville, and Hillsboro the Western. The

number of judges was increased to four, by the election of

Judge Spruce McKay, and two judges were assigned to hold

the courts, jointly, in each riding.

The Constitution of 1776 provided that the General Assem-

bly should by joint ballot appoint judges of the Supreme

Court who should hold during good behavior. The General

Assembly seemed to consider that, there being no appellate

court, the Superior Court filled this requirement, for there

was no appellate court until one was created in 1799, consist-

ing of all the Superior Court Judges, to continue for one

year, the object being to try James Glasgow, Secretary of

State, and others for fraud in the issuance of land scrip in

Tennessee issued to Revolutionary soldiers. At the expira-

tion of one year the act was continued in force by chapter 12,

Laws 1801, which provided, among other things, section 3

:

"1^0 attorney should be allowed to speak or admitted as

counsel in the aforesaid court." This was a repetition of a
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similar prejudice against lawyers which found expression

in Locke's "Fundainental Constitutions of Carolina," March,

1669, which provided, section 70, that no one could plead

for another in any court for money or reward. We have

outlived those days tho there is still some prejudice naturally

surviving against so necessary and influential a profession

as ours.

This court was styled the "Court of Conference." In

1804 the court was required to file written opinions, and in

1805 the title was changed to the "Supreme Court," a tardy

recognition of the constitutional provision of 1776, and the

sheriff of Wake County was made marshal of the court.

In 1806 the ridings were increased to six by the election

of two additional judges, and a Superior Court for the first

time was required to be held twice a year in the courts in

each county by a single judge. TiU 1856 these judges met

and themselves allotted the ridings, the only restriction being

that no judge should hold the same riding twice in succession.

In 1857 this was changed to require the judges to hold every

district in the whole State in regular rotation. By the Con-

stitution of 1868 judges of the Superior Court each held only

his own district. In 1878 this was changed back to require

the Superior Court judges to ride the entire State in rotation.

In 1910 the number of districts having been increased to 20,

it was felt to be a hardship that a judge should ride his own

circuit only one time in twenty, and that it was an anomaly

that a judge should be required for nineteen-twentieths of

his time to preside over people who had had no hand in his

nomination, and the State, as in 1790, was divided into two

divisions, the judges to rotate in holding only the districts of

their respective divisions. Further changes in that direction

are desirable and will doubtless be made.

In 1910 the judges hearing appeals in conference were au-

thorized to elect a Chief Justice, and John Louis Taylor was

the first and only judge to fill that position. A seal and

motto were directed to be established by the court and the
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right of appeal was prescribed. Any two judges of the six,

sitting in conference at Raleigh, was a quorum.

In IsTovember, 1818, the Supreme Court, contemplated

forty-two years before by the Constitution of 17Y6, was at

last created by legislative enactment, the bill being introduced

by Hon. William Gaston, afterwards one of the most illus-

trious members of the court. The salary of the judges was

fixed at $2,500 each, the salary of the Governor at that time

being $1,900, and the salary of the SiTperior Court judges,

previously $1,650, was raised to $1,800. The judges of the

Superior and Supreme Court were elected by the Legislature

and held for life till 1868, when these courts were created in

the Constitution, without liability of abolishment by the Leg-

islature as formerly, and the judges were made elective by

the people for the term of eight years.

The Supreme Court, created in 1818, began its existence

1 January, 1819. Its first session was held 5 January, 1819.

John Louis Taylor, Leonard Henderson, and John Hall were

elected, who chose Taylor for Chief Justice. John Louis

Taylor was at that time the oldest judge in commission on the

Superior Court bench, having been elected in 1798. He was

bom in London of Irish parentage, 1 March, 1769. At

twelve years of age he was brought to this country by his

elder brother, and received his education in part at William

and Mary College in Virginia, but left before graduation.

He was admitted to the bar in 1788, located in FayetteviUe,

and was chosen a member of the Legislature from that town,

which elected a borough member, for four terms. He re-

moved to 'New Bern in 1796. He died in Ealeigh in Janu-

ary, 1829.

Leonard Henderson was born in that part of Granville

County which is now Vance, in 1772. His sister married

Spruce McKay, already mentioned, and his niece became the

wife of Judge Boyden of the ISTorth Carolina Supreme Court.

He was elected to the Superior Court in 1808 and resigned
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in 1816. Elected to the Supreme Court as above, he became

Chief Justice in 1829 and died in August, 1833.

John Hall, the third member of the court, was the senior

of the other two, having been born in Augusta County,

Virginia, in May, 1Y67. His father was a native of Ireland.

He was a graduate of William and Mary College. He re-

mjoved to Warrenton, 1^. C, in 1792, and in 1800 was

elected a judge of the Superior Court, and of the Supreme

Court as above stated, on its organization. He resigned in

December, 1832, and died in January, 1833.

On the death of Chief Justice Taylor, John D. Toomer

was appointed by the Governor to the bench, and Judge

Henderson was elected by his associates, Chief Justice.

In the meantime Archibald D. Murphey, of the Superior

Court, under a provision in the act creating the court, was

detailed by the Grovemor, by special commission, to sit in

the cases where any one of the three incumbents was disquali-

fied to sit because of having been counsel in any cause.

Judge Murphey was thus assigned by Governor Branch and

sat in several cases. His concurrence with Chief Justice

Taylor against Judge Hall's dissent sustained the validity

of the Moses Grifiin will, under which ISTew Bern has ever

since possessed the "Griffin School." Judge Murphey has

always been vei*y dear to the people of this State. He was

the son of Colonel Archibald Murphey, a Revolutionary sol-

dier of Caswell County. He was born in 1777 and graduated

at the University of I^orth Carolina with the highest distinc-

tion in 1799. From 1812 to 1818 by annual election he

was Senator from Orange. He was the originator of the sys-

tem of internal improvements and common schools in this

State. He purposed to write a history of ISTorth Carolina.

In 1818 he narrowly missed election to the Supreme Court

and was chosen to fill one of the vacancies on the Superior

Court. His oration before the two literary societies of the

University of ISTorth Carolina in 1827 was the first of a long

series of these and has never been sui'passed by any. Under
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the conmion law barbarism of imprisonirient for debt, this

distinguished man, who reflects so much honor on his State,

was for some months in Guilford jail, without any fault on his

part. He died in 1832.

John D. Toomer was born in Wilmington, March, 1834;

was educated in part at the University of ISTorth Carolina, but

did not graduate. He was elected judge of the Superior

Coui't in 1818, but soon resigned. On the death of Chief

Justice Taylor in 1829 he was appointed by Governor Owen
to the Supreme Court till the Legislature met, which chose

Thomas Ruffin to succeed him. Judge Toomer was after-

wards in the State Senate and a member of the Constitutional

Convention of 1835. In 1836 he was again elected judge of

the Superior Court, but resigned in 1840.

Thomas Ruffin was bom in Virginia in I>rovember, 1787.

He was the son of a Methodist minister. He was educated

at Princeton University. He studied law under Judge Mur^

phey and was admitted to the bar in 1808, locating in Hills-

boro. In 1813, 1815, and 1816 he was a member of the

House of Commons from the borough of Hillsboro and in the

last-named year was Speaker, and was chosen judge of the

Superior Court, but resigned after two years service. The

first seven volumes of ISTorth Carolina Reports down to the

creation of the separate Supreme Court, 1 January, 1819,

were by volunteer reporters. The act creating the court

authorized the court to appoint the reporter. The first of

these was Judge Murphey. Later Judge Ruffin was one of

the reporters. In the summer of 1825 he was again elected

judge of the Superior Court, but resigned after three years

service, when in 1828 he was chosen president of the State

Bank at Raleigh. In December, 1829, he was chosen by the

Legislature to the Supreme Court. On the death of Chief

Justice Henderson in 1833 and the appointment of Judge

Gaston, he was chosen by his associates Chief Justice, and

served for nineteen years, resigning from the court in 1852.

In 1858, on the death of his successor. Chief Justice ISTash,
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he was called by the almost unanimous vote of the General

Assembly, tho then in his 72d year, again to the Supreme

bench, and took his place as Associate Justice. Eighteen

months later he again resigned and died in 1870 in his 83d

year. He raised a family of thirteen children. One of his

sons, Thomas Euffin, Jr., became a judge of the Superior

and Supreme Courts.

Joseph J. Daniel, bom in Halifax County in 1784, was at

the State University, but did not graduate. He studied law

under General William R. Davie at Halifax. He repre-

sented that borough and the county in the General Assembly.

He was elected to the Superior Court in 1816 and, after six-

teen years of service, on the death of Judge Hall was elected

to the Supreme Court. He died in February, 1848. His

opinions are notable for brevity and point. He died in 1848.

For eleven years, 1833 to 1844, Rufiin, Daniel and Gaston

sat together on the Supreme Court bench, and it has never

been surpassed in ability and reputation. Yet that court

rendered an erroneous decision, Hohe v. Henderson, 15 'E. C,

1 (in 1833), which gave infinite trouble till, after seventy

years, it was overruled. It held that an office was property.

This decision was not followed by any other State and its

doctrine was denied by the United States Supreme Court.

Still such was the veneration felt for the court that it was

cited with approval more than sixty times; but, however,

after being questioned in a series of dissenting opinions which

called attention to its being opposed to our entire theory of

government, it was finally overruled (in 1903) in Mial v.

Ellington, 134 I^. C, page 131. During its existence as

authority no case ever caused more inconvenience in the

administration of our State Government than this.

William Gaston was bom in ISTew Bern in 1778. His

father was a native of the N^orth of Ireland, of Huguenot de-

scent, and graduated at the Edinburgh Medical College.

Chief Justice John Louis Taylor married Judge Gaston's

sister. Gaston served in the State Senate, represented the
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borough town of 'New Bern in the House of Coanmons, and

was speaker of that body. He was a member of Congress

from 1812 to 1816. His address before the literary societies

at the University of North Carolina in 1832, and at Prince-

ton in 1834, were models of their kind. He was the author

of our State hymn, "The Old I^orth State." On the death

of Chief Justice Henderson in 1833 Gaston was elected to

the Supreme Court. He died suddenly at Raleigh during

the session of the court in January, 1844.

On the death of Judge Gaston, Frederick JsTash of Orange

was elected to succeed him. He was bom in New Bern in

1781, when his father, Abner IsTash, was Governor, and was

a nephew of General Francis ITash, who was killed at Ger-

mantown. He graduated at Princeton College with distinc-

tion in 1799. In 1808 he removed to Hillsboro and repre-

sented that borough town and also the county of Orange in

the General Assembly. In 1818 he was elected judge of

the Superior Court, but resigned in 1826. He was again

elected to the Superior Court in 1835, and upon the death of

Judge Gaston in 1844 he was elected to succeed him, being

then in his 64th year. On the resignation of Chief Justice

Ruffiu in 1852, he was elected by his associates, Chief Jus-

tice, and died in 1858 in the 78th year of his age.

William H. Battle was bom in Edgecombe in October,

1802, the grandson of Elisha Battle, a prominent member of

the Baptist church in this State. He was the oldest of six

brothers, all of whom were educated at the University. He
was appointed Reporter of the Supreme Court in 1839. In

1833 and 1834 he was a member of the House of Commons
from Franklin and, together with Governor Iredell and

Judge Nash, was a member of the commission which compiled

the Revised Statutes. He was promoted to the Superior

Court in 1839. In 1843 he removed to Chapel Hill, and in

1845 he was elected by the trustees of the University professor

of law and conducted the Law School till 1866. Among his

students were three of his successors on the Supreme Bench

—
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Davis, Shepherd, and Clark. In May, 1848, on the death of

Judge Daniel, he was appointed by Governor William A.

Graham to fill the vacancy till the Legislature met, which

elected Richmond M. Pearson and chose Judge Battle to the

vacancy created on the Superior Court bench. In 1852,

upon the resigTiation of Chief Justice Ruffin, Judge IsTash

became Chief Justice, and Judge Battle was elected to the

Supreme Court bench by an almost unanimous vote, irre-

spective of party. He filled the position till 1865 when all

the State offices were declared vacant. He was then again

elected to the Supreme Court and filled the post until all posi-

tions were vacated by the new Constitution in 1868, when

he returned to the practice of the law. In 1876 he was

chosen president of the Raleigh ISTational Bank. In 1877

his son, Kemp P. Battle, having been elected President of the

University, Judge Battle returned to Chapel Hill as Dean of

the Law School. He published a Digest of the l^orth Caro-

lina Reports in four volumes, and edited the compilation of

laws known as Battle's Revisal. He died in March, 1879,

in the 77th year of his age.

Richmond M. Pearson was born in June, 1805, in Rowan;

graduated at the University in 1823. He studied law under

Chief Justice Henderson, and was licensed in 1826. For four

years he represented Rowan in the House of Comiaons, and

in 1835 was defeated for Congress. In 1836 he was elected

to the Superior Court, to the Supreme Court in December,

1848, and became Chief Justice in 1858, and was reelected

Chief Justice by the people in 1868. His judicial career

covered forty-one years of unbroken service—twelve years

on the Superior Court bench and twenty-nine on the Supreme

Court, nineteen of them as Chief Justice. As Chief Justice

he presided at the impeachment of Governor Holden in 1871.

In January, 1878, on his way to Raleigh to open the spring

term of court, while crossing the Yadkin River in a buggy,

he was stricken with paralysis and died at Winston, 5 Janu-

ary, 1878, in the 73d year of his age.
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Matthias E. Manly was the last of the judges who ascended

the bench in antebellum days. He was born in Chatham,

in 1800; graduated at the University of ISTorth Carolina in

1824; studied law under his brother, Grovemor Manly, and

located in I^ew Bern. He was a member of the House of

Commons from that borough in 1834-1835, being the last

borough representative. The six towns which enjoyed that

privilege were Halifax, ISTew Bern, Wilmington, Hillsboro,

Fayetteville, and Salisbury. It was abolished by the Con-

vention of 1835. Judge Manly was elected judge of the

Superior Court in 1840, and, after faithful service of nine-

teen years, he was chosen to the Supreme Court, in December,

1859, to fill the vacancy caused by the second retirement of

Judge Ruffin. His ofiice was declared vacant in 1865 and

Judge E. G. Eeade was elected to succeed him. He was

Speaker of the State Senate in 1866, and was elected by that

Legislature to the United States Senate, jointly with Gov-

ernor Graham, but they were not allowed to take their seats.

He died in JSTew Bern in 1881 in the 82d year of his age.

His first wife was the daughter of Judge Gaston.

Edwin G. Reade was born in Person County in N^ovember,

1812. His father died while he was very young, and he

aided to support the family by menial work on the farm and

in the carriage and blacksmith shop and in the tanyard. He
read law, without an instructor, in books kindly loaned to

him, and received license to practice in 1835. He was elected

to Congress in 1855, but declined a reelection. In 1863 he

was appointed by Governor Vance to the Confederate States

Senate, and in the same year was chosen judge of the Superior

Court. In 1865 he was elected by the Legislature to the

Supreme Court to succeed Judge Manly, being the last judge

chosen by the General Assembly. In 1866 and 1867

he was elected Grand Master of the Masons. In 1868 the

Supreme Court having been enlarged by the new Constitution

to consist of five members. Chief Justice Pearson and Judge

Reade were chosen by the people to succeed themselves, with



HISTORY OF SUPERIOR A]!^D SUPREME COURTS 91

W. B. Rodman, R. P. Dick, and Thomas Settle as their

Associates. Judge Reade's term expired 1 January, 1879,

when he was chosen president of the Raleigh !N^ational Bank,

then somewhat embarrassed. Like Chief Justice Ruffin, un-

der similar circumstances, he restored the credit of the bank.

In 1865 he was elected almiost unanimously to the State

Convention and was elected its president by acclamation. It

is said that in his prime he had no superioT as an advocate in

this State before a jury. He was on the Supreme Court

thirteen years. He died in Raleigh 18 October, 1894, in his

82d year.

Judge William B. Rodman was bom in Washingi;on, ]^. C,

in June, 181Y. He gTaduated at the University of K'orth

Carolina at the head of his class in 1836 ; read law with

Judge Gaston and was licensed to practice in 1838. He was

captain of heavy artillery at 'New Bern in March, 1862 ; was

quartermaster in Branch's brigade, but was soon appointed

on a military court with the rank of colonel. He was elected

to the Convention of 1868 and, with Tourgee and Victor

Barringer, was on the commission which prepared the new

Code of Civil Procedure. He was elected by the people in

1868 to the new Supreme Court, and under the construction

the court gave to the terms of the judges first elected under

the Constitution, he served for ten years, and retired to

practice law in 1879. He died in March, 1893.

Judge Robert P. Dick was bom in Creensboro in October,

1823. His father, Hon. John M. Dick, was judge of the

Superior Court for nearly thirty years from 1832 till his

death in October, 1861. Judge Dick graduated at the Uni-

versity of North Carolina in 1843 ; read law with his father

and was admitted to the bar in 1845. He was United States

District Attorney from 1852 till 1861. He was a member

of the State Convention of 1861, and signed the Ordinance

of Secession. He was State Senator from Guilford in 1864,

and was appointed United States District Judge in 1865,

but resigned because unable to take the "iron clad" oath.
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In March, 1867, he was a member of the convention which

organized the Republican party in this State, and in April,

1868, he was elected justice of the Supreme Court. In June,

1872, he was appointed United States District Judge for the

newly created Western District of North Carolina. He died

in September, 1898.

Thomas Settle was born in Rockingham County in 18 SI.

His father, Thomas Settle, was a member of Congress from

1817 to 1821; speaker of the House of Commons, 1827-8,

and judge of the Superior Court from 1832 till his resigna-

tion in 1854. The subject of this sketch graduated at the

University of North Carolina in 1850; read law with Judge

Pearson, vvdth whom he afterwards sat on the Supreme Court,

and was licensed to practice in 1854. He was a member of

the Legislature from 1854 to 1859. He was Speaker of the

House in 1858; and an elector on the Buchanan ticket in

1856. He entered the war in 1861 as captain of a company

in the Thirteenth North Carolina Regiment. At the end of

a year's service, he resigned upon his election as solicitor of

his district, which position he occupied till 1868. He was a

member of the Convention of 1865. In April, 1868, he was

elected to the Supreme Court, but resigned in February, 1871,

on his appointment as Minister to Peru. On his return from

Peru in 1872 he was president of the Republican National

Convention which nominated Grant for a second term. On
the resignation of Judge Dick, Judge Settle, in December,

1872, was reappointed judge of the Supreme Court by Gov-

ernor Caldwell, but resigned in 1876 upon his nomination

as candidate for Governor against Vance. He was appointed

United States District Judge for Florida in January, 1877,

and died in that offi,ce 1 December, 1888, in the 58th year of

his age. One of his sisters married David S. Reid, Demo-

cratic Governor and United States Senator, and another was

the wife of O. H. Dockery, Republican candidate for Gov-

ernor in 1888.
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ISTatliaiiiel Boyden was bom in Conway, Mass., 16 August,

1T96. He was a soldier in the War of 1812. He entered

Williams College in 181Y and graduated in Union College,

'New York, in July, 1821. His father was a Revolutionary

soldier who died in 1857, being 94 years of age.

Judge Boyden came to Guilford County in 1822. He was

admitted to the bar in 1823 and represented Surry in the

House of Commons in 1838 and 1840. In 1844 he repre-

sented E-owan in the State Senate, and in 1847 he was elected

a member of the Thirtieth Congress. He declined reelec-

tion and continued to practice law till raised to the bench.

He attended forty-eight courts each year and practiced regu-

larly in twelve counties. He was a member of the State

Convention of 1865 and in 1868 was elected as a Republican

to the Fortieth Congress. Upon Judge Settle's first resigna-

tion he was appointed by Governor Caldwell, in May, 1871,

to the Supreme Court. He was then in his 75th year. He
died in 1873 after a service of two and one-half years.

William P. Bynum was bom in June, 1820, in Stokes

County. He graduated at Davidson College with the highest

honors, in 1843 ; he read law with Judge Pearson, with whom
he afterwards sat on the Supreme Court, and was admitted

to the bar in 1844. His license was the last signed by the

lamented Gaston, who died so suddenly. In 1861 he was

appointed by Governor Ellis Lieutenant-Colonel of the Sec-

ond ISTorth Carolina Regiment. His future associate on the

Supreme Court, Judge Faircloth, was quartermaster of this

regiment. Judge Bynum was in the battles around Rich-

mond and at the first battle of Fredericksburg. After the

death of Colonel Tew he became Colonel. Early in 1863 he

was elected Solicitor and returned home. He filled that

position for eleven years, till he was appointed to the Supreme

bench on the death of Judge Boyden, and served till the ex-

piration of his term, 1 January, 1879, when he returned to

practice in Charlotte, where he died 30 December, 1909, in

his 90th year.
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William T. Faircloth was bom in Edgecombe in January,

1829, and graduated at Wake Forest College in 1854. His

means were limited and be taught school in vacation to paj

his expenses in college. He studied law with Judge Pearson

and was admitted to the practice in 1856 and located in Grolds-

boro. He served during the war as quartermaster, and sur-

rendered at Appomattox. He was a member of the Conven-

tion of 1865, and of the succeeding Legislature, by which

he was elected solicitor. He was a member of the State Con-

vention of 1875, as were Judges Avery and Shepherd. In

l^ovember, 1876, he was appointed by Governor Brogden to

the Supreme Court to fill the vacancy caused by the second

resignation of Judge Settle. His term expired 1 January,

1879, and he returned to practice in Goldsboro. He was

defeated in 1884 for Lieutenant Governor on the Republican

ticket, and in 1890 he was the candidate of the same party

for justice of the Supreme Court against Justice Clark, and

was again defeated. In 1894 he was nominated by the Re-

publicans and Populists and elected Chief Justice. He died

suddenly at his home in Goldsboro 30. December, 1900.

William ISTathan Harrell Smith, sixth Chief Justice, was

bom in Murfreesboro in September, 1812. His father was

a native of Connecticut, a graduate of Yale and a physician,

who removed to this State in 1802 and died in 1813. Judge

Smith graduated at Yale in 1834 and studied law in its law

school. Among his college mates were Morrison R. Waite,

later Chief Justice of the United States Supreme Court,

W. M. Evarts, since Secretary of State; Samuel J. Tilden

and Edwards Pierrepont, Minister to England. He obtained

license to practice law in ISTorth Carolina, but soon removed

to Texas. After a stay of six months he returned to this

State and served in both Houses of the General Assembly, by

which, in 1848, he was elected solicitor and served eight years.

He was elected to Congress in 1858 and, tho it was his first

term, came within one vote of being elected speaker. He
served in the Confederate Congi*ess the four years of the war.
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In 1870 he removed to ISForfolk to practice law, but in 1872

he removed to Raleigh. Upon the death of Chief Justice

Pearson he was appointed Chief Justice in January, 1878,

by Governor Vance, and in June he was nominated for

Chief Justice and elected for a term of eight yeai's, and

eight years later the bench, then consisting of Smith, Ashe,

and Merrimon, were reelected, the first two being then in

their 75th year. He died in November, 1889.

The court, from 1868 to 1 January, 1879, consisted of

five judges, all of whom were Republicans, except Judge

Smith, who was appointed in January, 1878, to fill out the

unexpired teim of Chief Justice Pearson. The court was

reduced 1 January, 1879, to three in number, all Democrats,

Judge Smith being reelected, with Judge Thomas S. Ashe

and John H. Dillard as Associates.

Thomas S. Ashe was born in July, 1812, in Alamance and

was a great gTandson of Judge Samuel Ashe, already men-

tioned as one of the three judges who constituted the entire

judiciary of North Carolina from 1777 to 1795, when he

became Governor. Judge Thos. S. Ashe graduated at the

University of North Carolina in 1832 in the same class with

James C. Dobbin, Secretary of the Navy under President

Pierce, and United States Senator Thomas L. Clingman. He
studied law under Chief Justice Kuffin and located at Wades-

boro in 1836. He represented his county in both branches

of the General Assembly and was solicitor from 1848 to

1852. He declined the nomination for Congress in 1858.

During the war he was a member of the Confederate Con-

gress, both in the House and Senate. He was a Democratic

candidate for Governor in 1868, but was defeated by Governor

Holden. In 1872, and in 1874, he was elected to the United

States Congress. In 1878 he was elected to the Supreme

Court of North Carolina to succeed Judge Reade, and in

1886, was renominated by acclamation and reelected, being

then in his 75th year. He died in Wadesboro in 1887.
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John H. Dillard was bom in Rockingham. County in ISTo-

vemher, 1819. For a year and a half he was at the Univer-

sity of ISTorth Carolina, but left on account of ill health and

graduated at the Law School of William and Mary in 1840

;

he began the practice of law in Virginia, but returned to this

State in 1846. In 1862 he entered the army as captain in

the Forty-fifth JSTorth Carolina Regiment and served one

year. In 1868 he removed to Greensboro; in 1878 he was

elected to the Supreme Court, but resigned in February,

1881, after a service of a little more than two years. He
died in Greensboro 6 May, 1896.

Thomas Ruifin, the fourth son of Chief Justice Thomas

Ruiiin, was born at Hillsboro in September, 1824. He gi'ad-

uated at the University of I^orth Carolina in 1844. He read

law under his father and began practice in Caswell County.

He represented Rockingham in the Legislature, and in 1856

he was elected Solicitor, serving four years. In 1861 he

entered the army as a captain in the Thirteenth North Caro-

lina Regiment, but in October, 1861, he was appointed by

Governor Clark a judge of the Superior Court to fill the

vacancy caused by the death of Judge John M. Dick. He
rode the fall circuit, but resigned in March, 1862, being

appointed Lieutenant-Colonel of his regiment. He was

wounded at South Mountain, September, 1862, and resigned

the following March. Later he was appointed a member of

the army court in the Army of the West. After the war he

was a partner with Judge Dillard and John A. Gilmer at

Greensboro, but his health becoming impaired, he abandoned

the practice and removed to Hillsboro where he became an in-

surance agent. In 1875 he returned to the bar and formed a

partnership with John W. Graham. Upon the resignation

of Judge Dillard in February, 1881, he was appointed to the

Supreme Court, and the next year was nominated and elected.

He resigned in September, 1883, to resume the practice of

law. He died at Hillsboro in 1889.
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Augustus S. Merrimon was bom in Transylvania County

in September, 1830. In 1860 he was elected to the House

of Commons, and in 1861 he entered the army as quarter-

master with the rank of captain, but was soon elected solicitor

and served till the end of the war. He was elected a judge

of the Superior Court in 1866, but resigned in August, 1867,

rather than obey orders issued by military authority. He
was a candidate of the Democratic party for the Supreme

Court in 1868, but was defeated with his ticket. He was

candidate for Governor in 1872 and was again defeated, but

in 1873 he was elected United States Senator and served till

1879. On the resignation of Judge Ruffin in 1883 he was

appointed to the Supreme bench and was reelected at the

next election. On the death of Chief Justice Smith, l^ovem-

ber, 1889, he was appointed by Governor Fowle Chief Justice

and served three years till his death in ISTovember, 1892.

Joseph J. Davis was bom in April, 1828, in what is now
Vance County. His grandfather was a soldier in the Revolu-

tion. He attended Wake Forest College one year and then

went to the University of ISTorth Carolina, but did not gradu-

ate. He read law under Judge Battle and was admitted to

the bar in 1850. In 1862 he entered the army as captain in

the Forty-seventh ISTorth Carolina Regiment and was taken

prisoner in PettigTew's charge at Gettysburg, 3 July, 1863,

and was a prisoner till near the close of the war. In 1866

he was elected to the Legislature from Franklin, and in 1874

he was elected a member of Congress from the Raleigh dis-

trict and served six years. In 1887, upon the death of Judge

Ashe, he was appointed to the Supreme Court and was nomi-

nated and elected to the same position the following year.

He died in August, 1892.

Alphonso C. Avery was bom in 1835 in Burke; graduated

at the University of !North Carolina in 1857 ; studied law

under Chief Justice Pearson; was admitted to the bar in

1860; served in the Confederate Army, rising to the rank of
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major; was State Senator in 1866 and a member of the

Constitutional Convention in 1875 ; was elected judge of the

Superior Court in 18Y8 and was reelected in 1886 ; upon the

increase of the Supreme Court to five in number he and

Judge Shepherd were elected the two additional judges and

took his seat in January, 1889. At the expiration of his

term, 1 January, 1897, he returned to the practice and died

in Morganton in June, 1913.

James E. Shepherd was bom in I^ansemond County, Vir-

ginia, 26 July, 1845. During the war he was a telegraph

operator in Virginia. He studied law under Judge Battle;

was admitted to the bar in 1869 and was a member of the

Constitutional Convention of 1875. He was appointed to

the Superior Court by Governor Jarvis in AugTist, 1882, and,

by subsequent election, he continued until promoted to the

Supreme Court, where he took his seat 1 January, 1889.

On the death of Judge Merrimon he was appointed by Gov-

ernor Holt, in ISTovember, 1892, Chief Justice, but was de-

feated at the election in 1894, and returned to the practice in

January, 1895. He died at a hospital in Baltimore, where

he had gone for treatment, in February, 1910.

Walter Clark was bom in Halifax County, 19 August,

1846
;
graduated at the University of l^orth Carolina in

1864; saw service in the war 1861-5 (except one year while

at the University of ISTorth Carolina), attaining the rank of

lieutenant-colonel. When the number of the Superior Court

judges was increased from 9 to 12 in 1885 he was appointed

by Governor Scales, 15 April, 1885, one of the additional

Superior Court judges and was elected in 1886 by the people.

Upon the appointment of Judge Merrimon as Chief Justice

he was appointed by Governor Fowle to succeed him as

Associate Justice of the Supreme Court, 16 November, 1889,

and was elected by the people for the unexpired term in

1890. In 1894 he was elected for the full term of eight

years, being nominated by the Democratic party and endorsed

by the Republican and Populist parties. In 1902 he was
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nominated and elected Chief Justice and was renominated

and reelected in 1910 and in 1918.

James C. McKae was bom in Fayetteville, October, 1838,

and was licensed to practice law in 1859. He saw service in

the Confederate Army, 1861-65, reaching the rank of major.

He was elected to the Legislature in 18Y4. He became judge

of the Superior Court in July, 1882, and at the expiration of

his term in 1890 he returned to the bar. Upon the death

of Judge Davis he was appointed by Governor Holt, in

August, 1892, to succeed him, and was elected for the unex-

pired term. He was defeated for reelection by the Republi-

can nominee in 1894, and returned to the practice of law.

In 1900 he accepted the position of professor of law at the

University of JSTorth Carolina, where he died in October,

1909.

Armistead Burwell was born in Hillsboro in October,

1839, the son of Rev. Robert Burwell, the Presbyterian pastor

at that place. He gTaduated at Davidson College in 1859,

with first honors, and was engaged in teaching in Arkansas

when the war broke out. He served thruout the war with

troops from that State, reaching the rank of captain, and was

severely wounded in 1864 before Atlanta. He resumed

teaching in Charlotte after the war, studied law and was

licensed to practice in 1869 ; he was State Senator in 1880.

He was appointed by Governor Holt to the Supreme Court

in ISTovember, 1892, but was defeated in the election by the

Republican candidate in 1894, and resumed practice at

Charlotte, where he died in May, 1913.

David M. Furches was born in Davie County in April,

1832. His grandfather, Tobias Furches, was a prominent

Baptist preacher. Judge Furches was educated at Union

Academy in Davie and studied law under Chief Justice

Pearson, obtaining license to practice in the Superior Court

in 1857. He located in Mocksville, where he was county

attorney, removing to Statesville in 1866. He was a member
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of the State Convention in 1865 ; was defeated for Congress

in 18Y2; for the Supreme Court in 1888; and for Governor

in 1892. He was appointed judge of the Superior Court in

1875 to succeed Anderson Mitchell, and served till January,

1879. He was elected to the Supreme Court as a Republican

and took his seat 1 January, 1894. Jointly with Judg-e

Douglas, he was impeached by the Legislature of 1901 for

issuing an order to the State Treasurer to pay out money

which had been forbidden by an act of the Legislature, White

iJ. Auditor, 126 ~N. C, 570. The charge was sustained by

a majority of the Senate, but did not receive the necessary

two-thirds vote to convict and remove from office. He re-

sumed the practice of law at the end of his term in 1903 and

died in 1908.

Judge Walter A. Montgomery was bom in Warrenton in

February, 1845. He served in the Twelfth North Carolina

Regiment, 1861 to 1865, being promoted to second lieutenant

in 1864, and was paroled at Appomattox. He was admitted

to practice in 1867. In 1873 he removed to Memphis, Tenn.,

but returned to this State in 1876. In 1894 he was elected

to the Supreme Court to fill an unexpired term for two years,

and in 1896 he was elected for the full term of eight years.

On its expiration he returned to the practice 1 January, 1905.

Robert M. Douglas was born in January, 1849. He was

the son of Stephen A. Douglas, who was United States Sena-

tor from Illinois and candidate for President in 1860. He
was Private Secretary to the Governor of ISTorth Carolina in

1868 and Private Secretary to President Grant, 1869 to 1873,

and United States Marshal of N'orth Carolina, 1873 to 1883.

In 1886, then 37 years of age, he was admitted to the bar;

in 1896 was elected to the Supreme Court for the term of

eight years, and at the end of his tenn returned to practice

at Greensboro. He died in February, 1917.

Charles Alston Cook was born in Warrenton in October,

1848. He was at the University of North Carolina, but

graduated at Princeton in 1870 ; represented his county in
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both Houses of tlie General Assembly; was United States

District Attorney in 1889 to 1893. In January, 1901, be

was appointed by Governor Eussell to the Supreme Court,

to fill the unexpired term of Judge Furcbes, appointed Cbief

Justice. His term expired 1 January, 1903. He removed

to Muskogee, Oklaboma, wbere be became a member of tbe

House of Representatives, and died in 1917.

Piatt D. Walker was bom in Wilmington in October,

1849; was a student at tbe University of IsTortb Carolina;

studied law at tbe University of Virginia and was admitted

to tbe bar in 1870 ; be practiced law in Ricbmond County and

moved to Charlotte in 1876. He was elected associate justice

of the Supreme Court;, taking bis seat 1 January, 1903 ; was

reelected in 1910 and in 1918.

Henry G. Connor was born at Wilmington, July, 1852;

was admitted to tbe bar in 1873 ; was a member of the State

Senate and House, being speaker of tbe latter in 1899. He
was judge of tbe Superior Court eight years, 1885 to 1893.

He was elected associate justice of the Supreme Court and

took his seat 1 January, 1903. Was appointed United States

District Judge for the Eastern District of ^N^orth Carolina,

1 June, 1909, which position he still fills.

George H. Brovtra was bom in Washington, IST. C, May,

1850. He was educated at Horner's School at Oxford and

was admitted to the bar in 1873. He was judge of tbe Supe-

rior Court, 1889 to 1904, and was elected to the Supreme

Court, taking his seat 1 January, 1905, and was reelected

in 1912.

William A. Hoke was bom at Lincolnton, 25 October,

1851; educated at private schools; studied law under Chief

Justice Pearson and was admitted to tbe bar in 1872. He
was State Senator in 1889, and judge of the Superior

Court, 1891 to 1904; elected to the Supreme Court, taking

his seat 1 January, 1905, and was reelected in 1912.

James S. Manning was born in Pittsboro in June, 1859

;

graduated at the University of North Carolina, where he



102 THE I^ORTH CAROLINA BOOKLET

studied law and was admitted to the practice in 1880, locat-

ing at Durham. Was a member of the State House of Repre-

sentatives in 1907 and State Senate in 1909. He was ap-

pointed by Governor Kitchin, in June;, 1909, to fill the unex-

pired term of Judge Connor, returned to the practice of law

1 January, 1911, and was elected Attorney General for teiin

beginning January, 1917.

William E. Allen was bom at Kenansville in March,

1860
;
graduated at Trinity College, I^. C. ; studied law uiidei-

his father and was licensed to practice law in 1881, locating

at Goldsboro. He represented Wayne in the General Assem-

bly in 1893, 1899, and 1901 ; he was appointed judge of the

Superior Court in August, 1894, but was defeated by his

Republican opponent and returned to the practice 1 January,

1895. He was again elected to the Superior Court and

served eight years, from. 1 January, 1903, when having been

elected to the Supreme Court, he took his seat there 1 Janu-

ary, 1911, and was reelected in 1918.

The Supreme Court of JSTorth Carolina, as a separate or-

ganization and not merely as a court of conference of Supe^

rior Court judges, began 1 Janua.ry, 1819. It therefore

rounded out a century 1 January, 1919. It has had, includ-

ing the present incumbents, forty judges. The court con-

sisted of three members from 1 January, 1818, to 1868. It

was composed of five judges from 1868 to 1 January, 1879

;

it then consisted of three judges to 1 January, 1889, and

since that date of five judges. Of the forty judges Chief

Justice Taylor was born in England ; Chief Justice Ruffin,

Shepherd and Judge Hall in Virginia; Judge Boyden in

Massachusetts ; the other thirty-five were natives of this State.

Chief Justice Rufiin was in his 83d year when he died, and

Judge Manly in his 82d—both after their retirement; but

Chief Justice Taney of the United States Supreme Court

died in office in his 88th year, soon after delivering the

opinion in the Merrynian case, and Lord Halsbury is still
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the highest judicial officer in England, chairman of the Law
Committee in the House of Lords, in his 95th year.

Judge Settle was the youngest judge, ascending the bench

at 37. ^NText came the elder Ruffin, Pearson, Murphey,

Shepherd, and Clark, who all went on at 43. Judge Furches

went on at 62, becoming Chief Justice at 68 ; Judge E^ash. at

63, and was in bis 72d year when made Chief Justice.

Judge Smith went on the bench at 65, and Judge Ashe at

66, as was Faircloth when taking his seat a second time, after

an interval of sixteen years. Judge Boyden was 74 when

appointed, and yet served two and a half years. Smith and

Ashe were in their 75th year when elected a second time.

There is probably no other case of two out of three judges of

the highest court of a State being reelected at such age. The

longest service (except the writer's) has been Pearson's,

twenty-nine years and three weeks, and the elder Puffin,

neai'ly twenty-five years (counting both times he was on the

bench), and each of these was nineteen years Chief Justice.

The writer has been on the Supreme Court since 16 ISJovem-

ber, 1889.

As to religious persuasion, three have been Roman Catho-

lics, Gaston, Manly and Douglas; two Baptists, Faircloth

and Montgomery; four Methodists, Merrimon, Clark, Cook,

and Allen; seven Presbyterians, ISTash, Reade, Dick, Smith,

Dillard, Avery, and Burwell; one Freethinker, and the re-

maining 23 Episcopalians.

For the first 50 years—1818 to 1868—the judges were

chosen for life by the General Assembly. For the last 50

years—1868 to 1918—they have been elected by the people

and for terms of eight years.

The Superior Court in 1777 consisted of three members,

and notwithstanding the requirement for a Supreme Court in

the Constitution of 1776 remained the sole court of higher

jurisdiction for 42 years. It was gradually increased from

three judges in 1777 to eight judges in 1868, when the Con-

stitution increased the number to twelve. On 1 January,
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1879, this number was reduced to nine, which was again in-

creased to twelve in 1885. In 1901 it was increased to

sixteen, and in 1913 to 20. In 1915 the State was divided

into two divisions and the Superior Court judges were re-

quired to rotate by holding successively only the districts in

their own division instead of the entire State.

The Superior and Supreme Courts were legislative crea-

tions till 1868, the judges being elected by the Legislature

for life terms. The Constitution of 1868 made them consti-

tutional officers, elective by the people for terms of eight

years. The number of Supreme Court judges is fixed by

that instrument, but the Legislature can increase or diminish

the number of Superior Court judges. In the event of a

vacancy, either on the Superior or Supreme Court bench, the

Governor appoints until the vacancy is filled at the next gen-

eral election.

Raleigh, "N. C, 4 January, 1919.
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William Bryan of Graven County, Brigadier

General in the American Revolution

By William Hollisteb

During the time that Ireland was divided into small mon-

archies or baronies, O'Brien was head of the government of

Munster, The celebrated "Hall of Tara" (poem by Thomas

Moore) is referred to as having been visited by him in "The

Story of Ireland," by Lawless, ch. 8, p. 61. In after years,

from various causes, the name gradually changed its orthog-

raphy to O'Brian, then to O'Bryan, and the competitor for

the Irish Crown was John O'Bryan, some account of whom
perhaps we find in Grenshaw's History of England. Some

time during the latter part of the seventeenth century his five

sons, who were under political proscription, left their native

land for America. Their names were Council, Edward,

John, William, and Hardy. They were compelled to leave

their widowed mother and their home of luxury and come as

mere adventurers to the new world. Council having died at

sea, the remaining four landed at ISFew Bern, IST. C. They

were bold, energetic men and went at once to work. They

began with many others to make what has since become one

of the greatest commercial productions of the State—tar.

By strict economy and perseverance they soon saved enough

money to purchase a negTO named "Tom," the first ever owned

by the Bryan family. They had dropped the "O" from their

name and wrote it simply Bryan. (The above by tradition.)

Fortune smiled upon their labors and ere many years they

had purchased as many slaves as they desired and invested

their funds in vessels at sea. After this period we know

nothing of the original four except Hardy. It is said that

the Bryans are descended from Brian Boru, who was for

twelve years Monarch of Ireland (about 1014). For refer-

ence, see "The Story of Ireland," ch. 8, pp. 60-70.

William Bryan, son of Hardy Bryan (one of the original

four), and Sarah Bonner, who was the daughter of Sheriff
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Thomas Bonner, was bom in Craven County, the date un-

known, near Fort Barnwell. He was a large landowner and

a very prominent man in the political and military life of his

day. His remains lie buried near his old home, and a

descendant, Mr. Albert E. Wadsworth, now owns the land.

The exact time of his death is also unknown, but his will,

made January 8, 1791, and probated in the same year at the

March term of court, shows that his death occurred some time

in that year, and very early in' that year. See Book of

Wills A, p. 24, in the "Eecords of Wills" at the Craven

County courthouse, !N^ew Bern, I^T. C.

The first mention we can find of William Brj'^an in the

political life of the province is at a council meeting of the

delegates of the province in convention at 'New Bern, April 3

and 4, 1775. He was a delegate from Craven County, see

Colonial Records, Vol. 10, p. 110. On August 21, 1775,

at a meeting of the delegates to the Assembly at Hillsboro,

called by Samuel Johnson, to which Assembly William Bryan

was a delegate, he was made lieutenant-colonel of the New
Bern district (see Wheeler's History of JSTorth Carolina,

Vol. I, p. 72). Colonial Records gives this date as Saturday,

September 9, 1775 (Vol. 10, p. 563). Jones's Defense of

ITorth Carolina mentions William Bryan as lieutenant-colonel

(ch. 8, p. 220).

The New Bern Minute Men, under the command of Colonel

Bryan, participated in the battle of Moore's Creek Bridge,

sometimes spoken of as Brier Creek Bridge, February 27,

1776, which was the first victory to American ai*ms in the

Revolution. (See Jones's Defense, ch. 8, p. 339. State

Records of ITorth Carolina, Vol. 14, pp. 271, 276-278, 281,

282, 283, and Vol. 13, p. 13.) At Moore's Creek Bridge

he figured gallantly. This battle awakened the people of

ISTorth Carolina to a realization of their true situation. They

had begun to see the absurdity of swearing allegiance to a

king who had thrown them out of his protection and with

whom they were at open war. In a letter written from
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Halifax, ]^. C, April 14:, 1776, a tourist who had just arrived

from Philadelphia thus described the state of affairs, in the

News and Observer, dated March 6, 1910:

As I came through A'^irginia I found the inhabitants desirous to be

independent from Great Britain; the same is true in North Carolina.

However, they are willing to submit to whatever the General Con-

gress shall determine (General Bryan was a member of this General

Congress). Gentlemen of the first fortune in the province have

marched as common soldiers, to encourage and give spirit to the men
that have footed it the whole time. Lord Cornwallis with seven regi-

ments is expected to visit us every day. All regard and fondness for

the King and Nation of Great Britain is gone. A total separation is

what they want. Independence is the word most used. For many weeks

in letters, newspapers, in conversations, at the firesides and cross-

roads, and in public assemblies the people have been discussing the

great question. But the crowning arguments in favor of a declara-

tion of independence were the guns of Caswell, Lillington, Ashe and

Bryan, at Moore's Creek Bridge, and the black hulks of Sir Henry
Clinton's men-of-war as they rode at anchor in the Cape Fear, Febru-

ary 27.

Quoting from Vol. 14, p. 278, of Colonial Records

:

The creek was fordable both above and below the camp ; and above

so narrow that in some places a tree might have been felled over

so as to permit men to pass. The camp which, in the absence of

General Ashe, had been put in order by General Bryant (as his name
is sometimes spelled ) and General Elbert faced up the fork ; the left

nearly touched the creek and the right reached within about half a

mile of the swamp that borders upon the Savannah River. In

advance about a mile was a piquet of one hundred men which had

been divided into several smaller ones with a chain of sentries

between each, and in addition an advanced sentry for the whole ; in

the rear was posted the light infantry with one brass four-pounder

near where the bridge had stood. They might have plainly perceived

from several proofs that the larger part of the enemy had moved, but

did not return to give notice of it. The first intelligence received of

the enemy's movements was from an express that was on his way up

to General Williamson's, who had scarcely communicated it when a

message from Colonel Smith confirmed it. They came down about

three o'clock in the afternoon, in three columns three abreast : the

center column came down the road (at least the general could not

discern the other two so plainly) and began firing at thirty yards

distance.
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In the words of General Bryan himself, taken from Colo-

nial Eecords, Vol. 14, pp. 278-280, he says

:

I pointed out that my opinion was that the camp was not properly

placed in being so near the bridge. Nevertheless a detachment of

four hundred men were sent out that evening under the command of

Colonel Caswell to surprise a piquet of the enemy. They passed the

creek in a flat near where the bridge had been; on the 28th, which

was Sunday, General Ashe (who was chief in command) left camp
about ten o'clock in the morning to meet General Lincoln at William-

son's, but without giving me any commands or orders ; the duty now
falling upon me, I called a council of the field officers and determined

for several reasons to move the camp a mile higher up the fork.

He could have wished to encaxap across the road, but con-

sulted the convenience of getting water, and found that it

was not advisable. He immediately fixed places about three-

quarters of a mile in front for the piquets, whilst the camp

was further secured by a chain of sentries from the creek

swamp across the road, and down the road to the light in-

fantry in the rear; these precautions they thought sufficient

for the evening. On Monday, the first of March, Colonel

Williams, who was field officer of the day, acquainted General

Bryan that the enemy had been on their lines all night.

General Bryan, upon hearing this, doubled all the piquets,

but had no horse to send out until about twelve o'clock, when

Major Ross was prevailed upon, though his men had suffered

very much for want of provisions, and their horses for want of

forage. Here General Bryan adds how exceedingly uneasy

he felt when he considered the long, fatiguing march the men
had undergone, how wretchedly they were equipped, and how

terribly they needed rest.

By an act of the Continental Congress on May 4, 1776,

William Bryan, Esquire, was appointed brigadier general of

the militia for the ISTew Bern district. (See Colonial Rec-

ords, Vol. 10, p. 563.) This accounts for the prominent part

that he was enabled to play in the battle of Moore's Creek

Bridge.



WILLIAM BRYAjSJ" OF CEAVEN COUNTY 109

General Bryan was not tlie William Bryan that is spoken

of in "Governor Tryon of IN'ortli Carolina," by Marshall Hay-

wood, as is the current opinion, for in that volume we find

these words, "The only officer killed was the bearer of the

Royal standard. Ensign William Bryan of Craven County.

This gentleman was a. near kinsman of Brigadier General

William Bryan of the Revolution, and belonged to the well-

known Bryan family still resident in ISTew Bern." (Reference,

p. 129, volume on "Governor Tryon of iSTorth Carolina.")

These two men have been often confused, but we can see from

this that Brigadier-General William Bryan never raised the

English King's standard. In 1776, on April 4, the Provin-

cial Congress met at Halifax and elected General Bryan,

along with other representative men of Craven County to

oppose Royal Government. (See Wheeler's Historj^ of

ISTorth Carolina, Vol. 1, pp. 71-78.) On April 13, 1776,

the CongTess, then assembled at Halifax, appointed a com-

mittee of its ablest men to prepare a civil constitution, with

General Bryan as one of the leading men. This Council of

Safety then recommended to the people to elect on October 15

delegates for a council that was to meet in Halifax on

ISTovember 12, 1776, which was to make a constitution of laws

that were to serve as a corner-stone for all laws. (See

Wheeler's History of ISTo-rth Carolina, Vol. 1, pp. 84-85.)

General Bryan was a member of the House of Commons for

the years 1780-1781 and 1782-1783. (See County Records

of Craven County, p. 122.)

In Colonial Records, Vol. 13, we find a letter written by

Governor Caswell to General Bryan in which he says

:

Mr. Hardy Bryan, who was appointed by the General Assembly
to supply the several detachments ordered to march from the regi-

ments belonging to your brigade, having declined that service, I am
to request that you forthwith direct the commanding officers of the

several regiments composing your brigade to appoint some persons
to furnish the men marching from their respective regiments with
provisions until they reach Halifax, N. C, as this very necessary
business must not be neglected.

3
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In Colonial Records, Vol, 14, p. 17, we find a letter written

to Governor Caswell from General Lincoln

:

I hope as soon as the furloughs of your nine-months men shall

expire they will be forwarded and that your militia will be relieved

in time. The enemy lately moved as far as Augusta with, as I am
informed, seventeen hundred men. We have a body opposite to

oppose their crossing. General Ashe, with General Bryan's brigade,

is gone up. It is a matter of great importance that we prevent the

enemy from getting into the upper part of the country, from where

we draw many of our supplies, in which are many unfriendly per-

sons, and by which our communication with the Indians would be

cut off, and they be obliged to turn their trade and receive their

supplies through another channel, which would plainly not be to our

advantage.

General William Brvan married three times—Mrs. Res-

pass, Miss Green, and Miss Mackey. Miss Green was a

daughter of Colonel James Green of the line of Peter Green

of Burley Hall, England, and a sister of the Colonel Joseph

Green, General Bryan's daughter, Eleanor Bryan, had the

©ari'ings torn from her ears by British soldiers, (This by

tradition.) One day his wife and daughters were walking

to a neighbor's house to call, and were surprised by a ruffian

red coat who rushed out of the woods and pulled the earrings

out of one of the girls' ears and demanded all of their jewelry.

In terror they gave it up, all but one girl named Anne, who

refused to take off one of her rings (which happened to be

her engagement ring) . He drew his sword and declared that

he would kill her if she did not. She threw her hands over

her head and said with her father's spirit, "I will die before

vou shall have it." In the midst of this revolting scene it

is said that an aide de camp of the British officer rode upon

the party just in time to witness this atrocity on the part of

some of his soldiers, and immediately struck to the ground

with his saber one of those cowardly wretches who died then

and there. (This by tradition,)

General Bryan was engaged with his command in frequent

collisions with the British forces who were constantly making

incursions on the inhabitants of Craven County in the vicinity
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of Core Creek and Fort Barnwell, his plantation and resi-

dence being located near Core Creek at tlie spot where Mr.

Albert Wadsworth now resides. In one of the forays the

British force greatly outnumbering his command, they routed

Bryan's forces and came near capturing him. By a ruse of

one of his faithful slaves, York by name, he was secreted by

him and taken to an island in ISTeuse River near York's home,

and regularly fed and taken care of for several days, the

negro making his perilous trips to General Bryan always at

night. The British entered his dwelling, ransacking every

hole and comer to find him, but without success. This so

exasperated them that they ordered the family out of the

house and burned it to the gTound, as found in Colonial Rec-

ords, Vol. 15, p. 627.

Early one night as York stepped into the road (he had

just taken his master's supper to him) he met a band of

Tories, some of whom knew York and he knew them. The

general was near enough to hear the whole conversation.

They asked the negTO where his master was, he replied that

he did not know. "You are a liar," they said. ''JSTow tell

us where he is and we will give you money." (This part,

which is traditional, was given the writer by Mrs. J. W.
Waters, who has been unable to find out the exact amount that

was offered to York. ) The negro still contended that he did

not know where the general was. Then they offered him his

freedom and still he held out. Finally , becoming enraged

they threatened to kill him if he would not tell. York told

them to kill him, even then they would not find where

"Marsa" was. One of them, so goes the account, was going

to shoot him, but the captain stopped him, saying, "The poor

negTO does not know where his master is." So they went on

and left the negro undisturbed.

The general aftei-wards said that he was afraid that they

would hear his heart beat, so near were they to his hiding

place. The person above mentioned as furnishing this source

of information has pointed out the spot where the general
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was in hiding at the time. York was an honored guest at the

homes of all of General Bryan's children and grandchildren,

and was often invited up to the sideboard to drink his

French brandy out of the cut-glass decanters. Like most of

his race, and ours too^ York ardently loved intoxicants. He
was a worthy negro and lived a respectable life, the general

having given him a life estate in lands on the south side of

Core Creek, and this land is known to every one at the present

time as the "York field."

The Tories, as mentioned above, gave General Bryan

trouble in that they burned up all of his property that they

could. (See Colonial Records, Vol. 15, pp. 627-8.) This

same passage gives account of his revenge, a part of which I

will quote:

After the enemy were iii possession of New Bern a couple of days,

they evacuated it and came up Neuse Road to our post at Bryan's

Mill (this is part of a letter written from General Caswell to Gov-

ernor Burke) and were very near to surprizing the party there which

I had just left under the command of Colonel Gorham, who finding

the enemy advancing in front, made every disposition to skirmish

with them, thinking his right flank and rear well covered with horse.

But on their approach in front the piquets on his right flank began

to skirmish. He then found that the horse had not taken post as

directed, and ordered a retreat, which he very well effected two miles

across Neuse River. The enemy lay but one night there, burnt

Bryan's house, Mr. William Herritage's and the Cox's dwellings, and

much distressed and abused their families ; then moved across the

country to Trent River, and have gone toward the "Richlands" of

New River. They let us accidently find out that their intentions

were to go down the sound and destroy all the salt works. They

have taken about fifteen prisoners. Their loss would have been much
greater but for the scarcity of our ammunition which prevented my
skirmishing to any great extent. General Bryan, the Herritages and

Cox's have raised a party and burned up all of the Tories' houses

near them. I am exceedingly sorry for the event and dread the

consequences. Have given them orders to stop it, but fear that

I cannot put an end to it.

This letter was written August 27, 1781.

General Bryan was a trustee of the school at 'New Bern.

In Colonial Records, Vol. 24, p. 607, we find: "The General
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Assembly appointed a schoolhouse at ISTew Bern. This act

was amended in 1784 and the following trustees appointed:

Hon. Richard Caswell, Abner ISTash, John Wright Starkey,

General William Bryan, and Richard Dobbs Speight." He
was sheriff and lieutenant-colonel while Caswell was colonel

of the regiment during the year 1774-1775. (See Colonial

Records, Vol. 21, p. 1072.)

Colonial Records, Vol. 24, p. 387, shows that by an enact-

ment of the General Assembly of the State of ISTorth Carolina

a board of auditors was constituted and appointed in each of

the districts of l^ew Bern, Wilmington, Halifax, Hiikboro,

Edenton, and two for the district of Salisbury, each board to

consist of three members, to be composed of the following

persons: James Coor, William Bryan and John Hawks for

the district of ISTew Bern (the rest of the names I will not

enumerate)

.

He was appointed by the Provincial Congress to see that

Thomas Emery would remove himself from the town of ISTew

Bern within ten days to the county of Dobbs, there to remain

for the space of two months, on account of undue practices

which tended to influence the minds of the people and prevent

the militia of Craven County from turning out in defense

and protection of the province. (See Colonial Records,

Vol. 10, p. 632.)

It seems that his detachment was the center around which

the others had their orders issued to them. From Colonial

Records, Vol. 8, pp. 675-676, I quote the following:

Colonel Ashe will take command of the army and march with them
to Colonel Bryan's, from whence the several detachments will march
under the command of their respective commanding oflficers to their

particular counties and be there discharged. The commissary will

supply the army with provisions as usual until they get to Colonel

Bryan's, and then furnish the commanding officers of the several

detachments with a sufficient quantity to serve them to their

respective homes. The whole of the artillery and ammunition to be

escorted to New Bern from Colonel Bryan's by the detachment under

the command of Colonel Leech. The horses taken in battle are to

be divided at Colonel Bryan's—one-half to go to New Bern with



114 THE NOKTH CAKOLINA BOOKLET

Colonel Leech, the other half to go to Wilmington with Colonel Ashe,

where they are to be sold at public vendue, and the proceeds to be

paid to the public vendue.

General Bryan's advice was constantly sought and his opin-

ions highly respected. His appointment on countless com-

mittees shows how valuable a man he was to his community

in those terrible days, regardless of the numerous other trust-

worthy positions that were held by him. In Colonial Rec-

ords, Vol. 10, p. 175, can be found a statement to the effect

that he was on a committee for the purpose of preparing

a plan for the internal peace, order and safety of the province,

and to make such an arrangement in the civil police of the

province as may tend to supply in some measure the defect

of the executive powers of government, arising from his

Excellency's absence. (This refers to the absence of Gov-

ernor Martin.) • This body of men was also to take into con-

sideration the propriety of appointing a committee of safety

;

the members to compose it, the manner and time of meetings,

qualifications of the electors and elected, the number of which

these shall consist, etc. ; and further to report the necessity,

if any there be, of forming other committees in order tO' re-

lieve the province in the present unhappy state to which it

was subjected.

That he was a man of some kindness of heart is proven by

the fact that he expressed his desire and willingTiess to pardon

one Reynold McDugall, who was a boy of about eighteen

years of age, and condemned, on August 9, 1775, to death

for murder. The case was one of pronounced guilt, but

owing to the youthfulness of the criminal and the dependence

of his mother upon him. General Bryan was in favor of

pardoning him. This pardon was gTanted. (See Colonial

Records, Vol. 9, pp. 683-685.)

William Bryan, Church Warden of Christ Parish! of

Craven County, was, as we can see, an influential man in his

church. For reference to his active part in the affairs of the
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Episcopal Churcli see the ISTortli Carolina Historical' and

Genealogical Register, Vol. 2, jSTo. 2, and paragraph 11.

He resigned as brigadier-general in 1779. (See Colonial

Records, Vol. 13, pp. 754, 755, 793, 807, 808.)

General Bryan owned a large body of land where Tuscarora

now stands. He built the mill on Core Creek just west of

his home, which was at this time the most famous mill in

Eastern IN^orth Carolina. The stream afforded water in the

greatest drought. It had two saws and two grists, one for

com, the other for wheat.

I desire to emphasize the fact that Brigadier^Geueral

William Bryan was not killed in the battle of Alamance.

Had he been killed in this battle, which was a battle between

the English Colonists and the Reg-ulators, in May, 1771,

he certainly could not have been in a position to resign

as brigadier-general in 1779. (Colonial Records, Vol. 13,

p. 755.) It is generally thought by the majority of people

that he met his death in this way. But our hero lived on

and made a most heroic stand for his country that he loved

so deai'ly and tried so faithfully to serve, as I have tried to

show in the above. And was he not a hero? There were

other men in the Revolution that held higher military posi-

tions than did he, but he was ever a true and loyal patriot, a

highly respected and esteemed general.
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For Whom Was Edgecombe County Named ?

By Gaston Lightenstein

It is said that Governor David L. Swain once attempted

to count the errors in Wheeler's History of J^orth Carolina.

When the amazing figure of one thousand, was reached, he

put down the book. Whether this story be true or false,

John H. Wheeler has squeezed more inaccui*acies into a mass

of valuable matter than any so-called historian to my knowl-

edge. Yet, with all its faults, the work is worth a great

deal to students. Herein they find a multitude of details

which offer an unusual stimulus for research in order to

prove their truth or falsity.

The first sentence of the chapter on Edgecombe alleges

that the county was formed from Craven. For this bit of

misinformation the authority cannot be determined. Edge-

combe was a precinct from its origin until 1738, when the

precincts of the colony became counties. Whether or not

Governor Burrington's creation failed to receive legislative

confirmation as a county before 1741, the Colonial Records

expressly state that Edgecombe was formed from Bertie.

Otherwise, what does the follovv^ing extract mean: "Bead a

Bill entitled a Bill for an Act Appointing that part of Bertie

Precinct which lies on the South Side of Roanoak River to

be Establisht a precinct by ye name of Edgecombe."-^ Wheel-

er's first reference is to Martin's history, but the authority

cited simply says that the county of Edgecombe, which had

been erected by an order of Governor Burrington in council,

was confirmed by law (1741). 'No mention of Craven is

made by Martin. Before entering upon the subject proper,

I respectfully ask that Bertie be given credit as the parent of

Edgecombe. Thus, one error is disposed of.

Sentence two, of the chapter on Edgecombe, informs us

that its name is Saxon, and signifies "a valley environed with

hills," and is derived from the Earl of Mount Edgecombe,

iVol. Ill, p. 640.
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who, as Captain Edgecombe of tlie navy, had sensed with

reputation under Admiral Byng, in 1756, at Minorca. How
Wheeler could write such a sentence is beyond my compre-

hension, for he stated at the beginning of the chapter that

Edgecombe was formed in 1733. The fight, in which Cap-

tain Edgecombe distinguished himself, occurred twenty-three

years after Burrington erected the new precinct. How could

the Governor name a portion of the Colony in 1733 for a man
who "had served" in 1756 ?

George Edgecumbe, first Earl of Mount-Edgecumbe, was

bom in 1721. He was twelve years old, therefore, when

Bertie precinct lost a big part of its territory. It is true

that, in 1756, this nobleman assisted Admiral Byng; it is

true, also, that he rose from midshipman to the rank of

admiral in the English navy, but the disting-uished services

of George Edgecumbe could not have been retroactive. As

a boy of twelve, he had almost certainly done nothing for

which any honor was due him in the Colony of IsTorth Caro-

lina.

Richard Edgcumbe, first Baron Edgcumbe and father of

the admiral, was bom in 1680. In 1733, when Edgecombe

precinct was formed, this gentleman enjoyed the friendship

of Horace Walpole; in fact, he is said to have been popular

with George II because he was shorter than that diminutive

monarch.^ He occupied the position of a lord of the treasury

for a number of years and, although politically corrupt in

his management of the Cornish boroughs, seems to have left

a worthy name in other respects. Walpole, whom he served

as a most trusted subordinate, said liichard Edgcumbe was

"one of the honestest and steadiest men in the world.''

On the 14th day of ISTovember, 1732, Captain Burrington,

Governor of I^orth Carolina, wrote a letter to the Board of

Trade and Plantations concerning Baby Smith. Most of

the details are unrelated to the present subject and will be

omitted. The lordships were informed that Baby Smith

2 Diet, of Nat. Biog., Vol. XVI, p. 377.
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needed an Instructor from a Gentleman in Hanover Square.

The Governor continues: "I thought Smith would be at a

great loss how to proceed against me. Upon Mr. Ashe's breach

of promise in not repairing to London, therefore judged he

would want an Instructor, and for Hanover Square I might

very well think that a fitt place of Instruction, it was there I

used to wait upon two Gentlemen for advise and assistance

in my own affairs. The right honourable Mr. Edgcombe,

allways generouse, wise and benificent is one of the persons

mean. '^

Who was Mr. Edgcombe ? The generous, wise, and benefi-

cent gentleman was very probably the person whom Royal

Governor Burring-ton selected to honor. As the Chief Execu-

tive of the Colony formerly went for advice and assistance

to Mr. Edgcombe, it is fair to assume (other evidence being

unsatisfactory) that George Burring-ton showed his gratitude

by naming one of the three precincts, erected in the year fol-

lowing the date of the above letter, for his proved friend.

But, was the gentleman Richard Edgcumbe 'I

A search through the Colonial Records reveals the informa-

tion that on January Y, 1755, a Mr. Edgcumbe sat as a mem-
ber of the Board of Trade. His fellow members, present at

the particular meeting, were: the Earl of Halifax, Mr. Pitt,

Mr. Oswald, and Mr. Fane. Although the first baron did

not die until 1758, advanced age would be strong evidence to

offer that he did not occupy a place on the Board of Trade.

His son Richard, second Baron Edgcumbe and elder brother

of the admiral, held a number of positions in the service of

the English Government, and, like his father, enjoyed the

friendship of Horace Walpole. While Richard Edgcumbe,

the younger, may have served on the Board of Trade in 1755,

he could not have been a friend of Governor Burrington in

1732 because he was then only sixteen years old.

Family history ought to be preserved, at least, through

tradition. A considerable amount of matter, in the case of

8 Vol. V, p. 480.
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the Edgcumbe family, lias been permanently preserved, but

the data at my command throw no direct light on Edgecombe

County. I wrote a letter to the present Earl of Mount-

Edgecnmbe and asked for his assistance. He replied kindly

enough but could not help me. Therefore, the question is

open : for whom was Edgecombe County named ?
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Compiled and Edited by Mrs. E. E. Moffitt

A sketch of Chief Justice Walter Clark by Mrs. Moffitt

appeared in The Booklet of January, 1910.

William Hollisteb

The author of ''William Bryan of Craven County, Briga-

dier-General in the American Revolution," is the son of

Mr. and Mrs. Charles Slover HoUister of ISFew Bern, ISTorth

Carolina. His mother is a Daughter of the Revolution, and,

upon request, furnished this interesting sketch. The ISTorth

Carolina Sons of the American Revolution offered a gold

medal to schools and colleges of the State for the best essay

on "Brigadier-General William Bryan of Craven County."

The offer which w^as sent out is as follows

:

"A GOLD MEDAL FOR BEST ESSAY

"The ISTorth Carolina Society of the Sons of the American

Revolution offers a Gold Medal for best essay on William

Bryan of Craven County, Brigadier General in the American

Revolution.

"cONDITIOlSrS OF CONTEST

"1. It will be limited to students of the colleges, high

schools, public and private, in the State of North Carolina.

"2. All essays must be original work of the contestants,

giving credit by quotations where verbatim copying is resorted

to, and referring to book and page from which quotation is

made.

"3. Essays must not exceed 3,000 words.

"4. In all essays facts are to be stated as facts and tradi-

tions as traditions.

"5. Three typewritten copies are required of each essay,

one copy of which is to be sent to Judge S. C. Bragaw, ex-
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President of the :Nr. C. S. A. R., Washington, I^. C, Mrs.

W. N". Reynolds, State Regent D. A. R., Winston-Salem,

]Sr. 0., and Dr. S. Westray Battle, Asheville, IST. C.

"6. These essays must be filed with the above named per-

sons before May 15, 1916.

"7. If several students in a college, or one high school,

prepare essays, the best one is to be selected from these by a

local contest, or in any other way the school authorities may
prefer. Only one essay, the best, from any one college or

school can compete in this contest.

R. T. Bonner, Secretary, E. A. Harrington,

Aurora,, N. C. Greensboro, N. C."

Although it was William HoUister's graduating year at

Davidson College and he had many outside duties—member

Student Council, member Y. M. C. A. Cabinet, on editorial

staff of the Davidsonian, member Blue Pencil Club, etc.

—

his mother was particularly anxious that he should try to

win this medal, as General Bryan was his great-great-gTeat-

grandfather. He has had two years of medicine at Johns

Hopkins and has two more before him.
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